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What is outsoucing?
Outsourcing is a subset of the knowl-

edge process outsourcing (KPO) indus-
try. The term ‘outsourcing’ refers to 
having particular functions of a business 
performed by an external entity where 
previously those functions were per-
formed internally by the business itself. 
The American Bar Association (ABA) 
has defined legal outsourcing as refer-
ring generally to �the practice of taking 
a specific task or function previously 
performed within a firm or entity and, 
for reasons including cost and efficiency, 
having it performed by an outside service 
provider”.1 

Traditionally, outsourcing was used 
to perform non-core business functions, 
that is, business functions essential to the 
delivery of legal services but not typically 
including end-stage work or products 
deliverable to the client. This might, for 
example, include ‘back room’ services, 
such as administrative tasks, photocopy-
ing and computer services. Evidence indi-
cates that the traditional parameters of 
outsourcing may be expanding2 as, today, 
complex legal research, due diligence, 
contract management and negotiation, 
and intellectual property services are also 
being outsourced. 

Three different types of legal outsourc-
ing arrangements exist in the legal mar-
ketplace today.3 The first arrangement is 
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Maintaining the confidentiality and security of a client’s 
information require extra vigilance when legal processes 
are contracted to external entities.

D evelopments in technology 
and rising costs have led to 
an increase in the outsourc-
ing of legal work in Australia 
and around the world. While 

legal secretarial tasks and repetitive legal 
administrative functions were the initial 
functions to be outsourced, complex legal 
research, due diligence, contract manage-
ment and negotiation, and intellectual 
property services are now also being out-
sourced, often to offshore locations such 
as India and other Asian countries, which 
are now becoming the prime provider 
locations for these types of legal services 
globally. 

Australia is well entrenched in the legal 
outsourcing market as both a provider 
and user of outsourcing.

To help legal practitioners ensure they 
meet their ethical and professional obli-
gations when using new technologies 
and service delivery methods, the Law 
Society of NSW, in conjunction with the 
Office of the Legal Services Commis-
sioner (OLSC), is developing a series of 
guidelines on social media, cloud com-
puting, outsourcing and virtual legal 
practices. The guidelines will be based on 
the findings of a major research project 
by the OLSC. By way of introduction and 
to contextualise the guidelines, a series 
of  short papers is being published in LSJ 
to inform the profession of the relevance 
of these topics to legal services and to 
identify the professional conduct issues 
to be dealt with in the guidelines. The 
first article, on social media, appeared in 
LSJ April 2012; the final article planned 
for LSJ June will cover cloud computing 
and the virtual law practice.

where legal work is outsourced to subsid-
iaries; the second is where a law firm will 
directly hire a foreign law firm to under-
take the work; and the third arrangement 
is where a law firm employs a third-party 
vendor, known as a legal process out-
sourcers (LPOs) who may be onshore 
(within Australia), near shore (for exam-
ple, New Zealand) or offshore.4 

There are two primary methods that 
can be used by law firms wishing to 
engage in offshore outsourcing. First is 
what is referred to as a ‘captive centre’, 
that is, an offshore subsidiary of a corpo-
ration.5 Second, firms may elect to engage 
a third-party vendor, such as Pangea,3 
Clutch Group, CPA Global and Integreon,6 

to carry out the LPO services.

Why outsource?
The motivations for outsourcing largely 

relate to cost savings through economies 
of scale and specialisation, as well as 
offering a legal practice the opportunity 
to access resources the practice does not 
have – whether from a skill or capacity 
perspective.7 

Commercial pressure may be another 
reason for law firms outsource work.8 

The use of India’s outsourcing services 
above those of other nations has been 
primarily attributed to the significantly 
lower cost of legal services,9 as well as to 
the high quality of workers with advanced 
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education. In addition, the fact that India 
is in a different time zone allows out-
source firms to provide round-the-clock 
legal assistance.10 Government interven-
tion in the form of tax incentives and 
export exemptions has also made the use 
of Indian LPO’s more attractive to foreign 
firms.11 

The issues
One of the greatest concerns for solici-

tors who are considering entering into 
outsourcing arrangements for their legal 
practices is the potential for breach of 
confidentiality or security that can take 
place with regard to client information. 

Outsource providers increasingly 
operate via cloud computing, where the 
information is hosted by a system out-
side the law firm by a third party. Locat-
ing client informa-
tion offsite and out 
of the direct physi-
cal control of the 
legal practitioner 
makes it potentially 
vulnerable to unau-
thorised access or 
inadvertent disclo-
sure. 

Security threats 
to the integrity of 
information pro-
vided by outsourc-
ing services can be 
divided into external threats and internal 
threats. External security threats such as 
hackers can be mitigated through appro-
priate software, although the protections 
are never absolute. Internal security 
threats in the form of compromised or 
reckless actions of employees perform-
ing the outsourcing service or the recipi-
ents of the outsourcing work are also 
present. The problem is exacerbated by 
the fact that outsourcing providers tend 
to have a higher than normal staff attri-
tion rate.12 

Confidentiality is not just an issue for 
clients to worry about, but also for legal 
process outsourcing vendors themselves. 
The concern for legal practitioners is 
founded on a simple premise: that the 
duty of confidentiality they have to their 
clients can be effectively enforced upon 
the outsourced vendor. Clients similarly 
face the same dilemma, whether or not 
the outsourced vendor is as careful with 
and protective of confidential information 
as their lawyer would be. 

The ABA has attempted to address this 
concern by offering its own ethics opin-
ion that laid down a framework that would 
allow for ethical outsourcing services in 
the US and around the world. In 2008, the 
ABA released a formal opinion on a legal 
practitioner’s obligations when outsourc-
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ing legal and non-legal support services. 
In essence, this opinion requires legal 
practitioners in the US who outsource 
any work or service to ensure that the 
outsourced work or service meet the 
same ethical and practice standard set 
for the American firm itself. The UK has 
developed a similar approach. 

The use of outsourcing arrangements 
by solicitors also raises concerns about 
the competence and professionalism 
of the resources undertaking the out-
sourced services and their supervision. 

At present in NSW, supervision by 
senior practitioners over junior and non-
legal staff often presents major difficulties 
for legal regulators. This is primarily due 
to the regulatory concept that miscon-
duct is personal to the legal practitioner. 
The concept of vicarious liability of a legal 

practitioner for 
the work of 
another, and 
particularly a 
non-lawyer, is 
not well devel-
oped and may 
well be signifi-
cantly exacer-
bated where a 
solicitor out-
sources legal 
work.

Conflicts of 
interest pre-

sents another area of concern in relation 
to outsourcing. Conflicts of interest are 
widely considered to be the most difficult 
and potentially damaging issue for legal 
practices today. At present, the rules in 
NSW that address this issue cover acting 
against previous clients, legal practition-
ers preferring their own interests to that 
of their client’s and acting for two clients 
when their interests diverge. These cover 
a myriad of potential circumstances and 
are historically extremely difficult for 
regulators to address. 

Most, if not all, firms presently utilise 
some form of conflict checking mecha-
nism to determine whether they have 
previously acted in relation to a client or 
are presently so acting. This is difficult 
and costly for larger firms, and even more 
so where those firms do work in multiple 
jurisdictions. 

At present we are unaware of what 
processes firms outsourcing work use 
to ensure that they avoid a conflict of 
interest. Of even greater concern is how 
outsource providers ensure that they 
themselves are not creating conflicts. 
We understand that outsource providers, 
particularly large organisations in Asia, 
provide services for many firms around 
the world, and these firms must ensure 
that the work that they do for one firm, 
or one client, is segregated from work the 
outsource provider might be providing 
for another firm or client engaged in the 
same matter.

What to consider
Solicitors considering entering into 

outsourcing arrangements for their legal 
practices should:
M consider the impacts of outsourcing on 
their clients;
M assess the risks;
M undertake appropriate due diligence 
on their proposed outsource providers;
M ensure they are comfortable with their 
ability to maintain client confidentiality, 
professional competence and adequate 
supervision;
M not compromise their integrity and 
independence; and
M meet with their professional obliga-
tions.

The guidelines being developed by the 
Law Society of NSW in conjunction with 
the OLSC should assist practitioners in 
ensuring they meet their ethical and pro-
fessional obligations when entering into 
outsourcing arrangements for their legal 
practices.  M

“ The use of outsourcing 
arrangements by solicitors 
raises concerns about 
the competence and 
professionalism of the resources 
undertaking the outsourced 
services and their supervision.”


