
COMPLAINTS AGAINST LAW FIRMS
By Steve Mark, Legal Services Commissioner (NSW)

Since 2005 complaints have been permitted against law firms in Victoria.  Part 4.2.2 
of the Legal Profession Act 2004 (VIC) permits complaints against a “legal practice” 
regarding conduct in relation to a “civil dispute.” A “civil dispute” is defined as a costs 
dispute up to the value of $25,000, a complainant who has suffered a pecuniary 
loss as a result of an omission by a law practice, or a genuine dispute between a 
complainant and a law practice or a legal practitioner. A “law practice” is defined 
as an Australian legal practitioner, a law firm, a multi-disciplinary partnership, an 
incorporated legal practice or a community legal centre. Victoria is the only jurisdiction 
in Australia which permits complaints against law firms. 

Over the last few years my Office has 
experienced a steady influx of complaints 
alleging misconduct by law firms rather 
than individual practitioner misconduct. 
These complaints tend to relate largely to 
costs matters, such as overcharging, delay 
or failure to communicate. This increasing 
trend has become a significant problem 
for the OLSC because under the NSW 
legislation a complaint can only be made 
against a legal practitioner, not a law firm. 
Thus when a complaint form names a law 
firm rather than an individual practitioner 
we are unable to deal with that complaint 
unless the conduct can be attributed to an 
individual practitioner. 

The OLSC cannot, for example, prosecute 
a practitioner for overcharging unless 
we can prove that the practitioner was 
personally implicated in either knowingly 
overcharging or was reckless as to 
whether or not excessive costs had been 

charged. We recently experienced this 
very situation in the matter of Leon 
Nikolaidis v Legal Services Commissioner 
[2007] NSWCA 130. This is a difficult 
feat. With the movement of practitioners 
from one firm to another and little firm 
procedures and systems to address 
and identify responsibility in smaller 
firms it can be difficult to attribute the 
misconduct. Difficulty can also arise 
in the larger law firms who often have 
overlapping management committees, 
practice groups and various levels of 
supervision. Permitting complaints against 
a law firm could overcome this problem. 

The concept of law firm discipline was 
first proposed in 1991 by Professor Ted 
Schneyer of the University of Arizona 
as a response to the growth of large law 
firms and their team based approach 
to practice. It was intended to address 
the situation where supervision and 

responsibility for the actions of an 
employee is an issue. Professor Schneyer 
argued that law firm discipline is beneficial 
because in making everyone liable for 
the firm’s actions it encourages partners 
to invest in structural controls, such as 
conflicts checking procedures to promote 
firm-wide compliance with professional 
regulation.

As in Victoria complaints against law firms 
are also permitted in other jurisdictions 
overseas. In the United Kingdom, the 
Legal Services Act 2007 has permitted 
the establishment of alternative business 
structures for the practice of law and, 
in doing so, has established a regime 
whereby both firms and individual 
practitioners will be registered.  Under 
the regime the Solicitors Regulation 
Authority (SRA) has the power to regulate 
the various kinds of entities conducting 
legal practice, and the Solicitors Code 
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of Conduct requires that an individual, 
who may be a managing partner, partner, 
solicitor director, etc be nominated as 
a responsible individual in relation to 
complaints lodged against the entity.

Similarly provisions enabling complaints 
against law firms have been enacted in 
the United States in two jurisdictions. The 
New Jersey Rules of Professional Conduct 
and the New York Disciplinary Rules both 
provide that a law firm, as well as the 
partners of the firm is responsible for the 
implementation of measures designed to 
promote compliance with ethical rules, 
and has an affirmative duty to supervise 
attorneys and non-attorney staff.  New 
York Disciplinary Rule 1-004 states, for 
example:

“A law firm shall adequately supervise, 
as appropriate, the work of partners, 
associates, and non-lawyers who work 
at the firm. The degree of supervision 
required is that which is reasonable under 
the circumstances, taking into account 
factors such as the experience of the 
person whose work is being supervised, 
the amount of work involved in a particular 
matter, and the likelihood that ethical 
problems might arise in the course of 
working on the matter.”

Whilst New Jersey’s Conduct Rule 5.1 
states:

“Every law firm and organization 
authorized by the Court Rules to practice 
law in this jurisdiction shall make 
reasonable efforts to ensure that member 
lawyers or lawyers otherwise participating 
in the organization’s work undertake 
measures giving reasonable assurance 
that all lawyers conform to the Model 
Rules of Professional Conduct.”

The New Jersey and New York Rules 
are largely based on the American 
Bar Association’s Model Rule 5.1 
“Responsibilities of A Partner or 
Supervisory Lawyer” which provides as 
follows:

(a)  A partner in a law firm, and a 
lawyer who individually or together 

with other lawyers possesses 
comparable managerial authority in 
a law firm, shall make reasonable 
efforts to ensure that the firm has in 
effect measures giving reasonable 
assurance that all lawyers in the firm 
conform to the Rules of Professional 
Conduct.

(b)  A lawyer having direct supervisory 
authority over another lawyer shall 
make reasonable efforts to ensure 
that the other lawyer conforms to the 
Rules of Professional Conduct.

(c)  A lawyer shall be responsible for 
another lawyer’s violation of the Rules 
of Professional Conduct if:

(1)  the lawyer orders or, with 
knowledge of the specific 
conduct, ratifies the conduct 
involved; or

(2)  the lawyer is a partner or has 
comparable managerial authority 
in the law firm in which the 
other lawyer practices, or has 
direct supervisory authority over 
the other lawyer, and knows of 
the conduct at a time when its 
consequences can be avoided 
or mitigated but fails to take 
reasonable remedial action.

The philosophy behind Model Rule 5.1, 
which applies to lawyers working in 
firms as well as government attorneys 
and corporate or in-house counsel, is 
that it seeks to encourage lawyer-lawyer 
mentoring and ethical training, imposing 
an affirmative and independent duty 
on partners and supervisory lawyers 
to make “reasonable efforts” to enact 
measures ensuring all lawyers in a firm 
or organization comport themselves in 
keeping with the rules of professional 
responsibility. The Rule does not however 
specify what measures constitute 
“reasonable efforts” in terms of achieving 
lawyers’ compliance with the ethical 
rules. Such a determination is based 
on the facts. The Commentary to the 
Model Rules does however say that the 
determinations will depend on the size of 
the firm and the nature of its practice. 

In response to Model Rule 5.1, a number 
of law firms have appointed ethics 
partners who are responsible for ensuring 
compliance. Ironically it is the ethics 
partners themselves who are now liable 
for non-compliances by those whom 
they supervise. Despite the irony, the 
appointment of such special counsel has 
been seen as a positive development. 
This is because the appointment of a 
general ethics counsel has been found 
to heighten ethical awareness amongst 
firm employees who will consult the ethics 
counsel for an objective evaluation of 
suspect unethical issues.

The possibility of amending the legislation 
to permit complaints against law firms 
in NSW has been addressed on several 
occasions.  In 1999 the NSW Law Reform 
Commission in their Issues Paper 18 – 
Lawyers and Complaints: Review of Part 
10, asked whether complaints should be 
permitted against firms and partnerships.  
My office strongly supported an 
amendment to the Act to remove the 
requirement that an individual practitioner 
be the subject of a complaint.  The OLSC 
submitted:

“In situations where legal work on a 
single matter is handled by more than 
one practitioner in a firm over a period of 
time, it can be difficult or inappropriate 
to lodge a complaint against an individual 
practitioner.  It might also be difficult to 
know who does the work on a matter 
when the client has contracted a firm to 
conduct his or her matter and has contact 
primarily with the solicitor director of the 
firm or other senior practitioner who does 
not actually perform the work personally 
(even though the solicitor director can be 
held liable for the professional misconduct 
of an individual practitioner who is an 
employee of the firm).  This situation is 
foreseeable given the passage of the Legal 
Profession Amendment (Incorporated 
Legal Practices) Act 2000 which permits 
solicitors to limit their liability through 
incorporation and for a corporate body to 
deliver services to the public.” 



Other submissions similarly argued that 
Part 10 should cover complaints against 
firms in order to address misconduct, 
which is not attributable to an individual 
practitioner, but rather indicates systemic 
improper practice.  These submissions 
emphasised the consumer redress aspect 
of the complaints system. Despite the 
support the NSW legislation was not and 
has not to date been amended to permit 
complaints against law firms. 

The proposal to permit complaints to 
be made against law firms is not an 
unrealistic proposition. In fact, in NSW 
it is theoretically already being done in 
the case of incorporated legal practices 
(ILPs) with legal practitioner director’s 
being vicariously liable for the actions 
of their employees. Legal practitioner 
director’s have a general responsibility 
for the management of the legal services 
provided by the incorporated legal 

practice. Legal practitioner directors 
also have an obligation to take all action 
reasonably available to deal with any 
professional misconduct or unsatisfactory 
professional conduct of a solicitor 
employed by the practice: section 141 of 
the Legal Profession Act 2004 (NSW).
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MONeY LAuNdeRING – AuSTRALIAN INSTITuTe OF 
CRIMINOLOGY ROuNdTABLe dISCuSSION
On 17 February the Commissioner 
attended a forum at the invitation of the 
Australian Institute of Criminology to 
participate in a roundtable discussion on 
the risks of money laundering and terrorist 
financing in the legal sector. Participants 
at the discussion also included the 
Queensland Legal Services Commissioner, 
the Law Council of Australia and 
representatives from the majority of State 

and Territory Law Societies. The purpose 
of the conference was to discuss the level 
of risk of money laundering and counter 
terrorist activity in the legal profession.

The Commissioner presented a research 
paper outlining cases involving legal 
practitioners in NSW that have resulted in 
both criminal and disciplinary proceedings 
for offences related to misappropriation 

of funds. The paper noted that no 
practitioner in NSW has been prosecuted 
for money laundering or counter terrorist 
financing offences. A draft report of the 
Roundtable discussion was forwarded to 
the OLSC for comment last month. The 
Commissioner has responded to the draft 
report and we are expecting a final report 
will be released shortly. We will keep you 
informed of developments.

INCORPORATed LeGAL PRACTICeS ANd 
MuLTIdISCIPLINARY PRACTICeS – STATe OF PLAY
Since July 2001 the number of legal practices choosing to incorporate has grown steadily. There are now over 900 incorporated legal 
practices in NSW. The majority of ILPs are sole practitioner practices (65%). Approximately 30% of ILPs are of mid-size with 2-5 
partners.

The majority of ILPs are located in suburban Sydney (359 ILPs). Two hundred and fifty seven ILPs are located in the city of Sydney 
whilst the remainder are located in rural NSW and interstate. 

At present there are 32 multidisciplinary practices (MDPs) in NSW. PricewaterhouseCoopers is the largest MDP in NSW. MDPs largely 
practise in three main areas – conveyancing/real property (including real estate agents); financial services providing financial and 
investment advice, and general practice (firms going into business with other professionals).
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On 26-27 May the Commissioner attended 
and presented a paper at a Symposium 
in Chicago Illinois on recent global legal 
practice developments impacting the 
U.S. State Supreme Courts’ regulatory 
authority over the U.S. legal profession. 
The Symposium, which was attended 
by many Supreme Court Chief Justices 
in the United States was organised by 
the American Bar Association Center for 
Professional Responsibility and Standing 
Committee on Professional Discipline 
and the Georgetown Center for the Study 
of the Legal Profession. The purpose of 
the Symposium was to begin developing 
strategies for addressing the regulatory 
questions that recent global practice 

developments in NSW and the U.K. 
raise for U.S. state supreme courts, the 
principal regulators of the legal profession.

The Commissioner was asked to be a 
panel member in two forums. The first 
forum was a discussion of international 
regulatory developments that have the 
potential to impact U.S. lawyers, law 
firms and clients. During this forum the 
Commissioner discussed the regulatory 
developments in Australia including the 
listing of law firms on the Australian Stock 
Exchange. The second forum, entitled 
“Responses and the Future: Where Do We 
Go From Here?” discussed suggestions 
about how the U.S. state supreme courts 

can fulfill their regulatory mission in a 
changing global environment.

As a panel member the Commissioner 
presented a paper and a Powerpoint 
presentation on the regulatory 
developments in Australia and their 
challenges for the global legal services 
marketplace. The Commissioner also 
presented a paper on law firm ownership. 
Copies of the papers and Powerpoint 
presentation are available on the OLSC’s 
website at  
http://www.lawlink.nsw.gov.au/lawlink/olsc/
ll_olsc.nsf/pages/OLSC_speeches

SYMPOSIuM ON GLOBALISATION ANd The ReGuLATION OF 
The LeGAL PROFeSSION – ChICAGO, IL

STAFF TRAINING 
Periodically staff undergo in-house and 
external training in areas relevant to 
the function and role of the OLSC. In 
past years OLSC staff have attended 
training seminars and programs in the 
areas of complaints handling, mediation, 

communication skills and negotiation. Last 
month OLSC staff attended a compulsory 
in-house training workshop on workplace 
sanity and wellbeing. The purpose of the 
training was to provide an overview of 
mental illness and difficult behaviours,  

how to recognise, understand and 
respond to personality disorders, mood 
disorders, and anxiety, and strategies to 
deal with such issues. The training was 
extremely interesting and beneficial for 
OLSC staff. 


