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LEGAL SERVICES COMMISSIONER V MAURICE JOHN
MCCARTHY, ADT, NO. 082002
THE GRAVITY OF A SOLICITOR’S UNDERTAKING AND
THE IMPORTANCE OF TIMELY COMMUNICATION
On 29 March 2007 the first matter of Legal Services Commissioner -v- Maurice
John (Joe) McCarthy was dealt with by the Tribunal by consent pursuant to s564
of the Legal Profession Act 2004. In relation to allegations of breaching s660 and
breaching his undertaking given to the Commissioner, Mr McCarthy was found guilty
of professional misconduct on both counts, publicly reprimanded, ordered to pay a
fine in the sum of $2,000 and ordered to pay the Commissioner’s costs.
In that matter the Tribunal noted the
solicitor’s further undertaking given to the
Commissioner to respond to all written
communication from the Office of the
Legal Services Commissioner within 28
days.
Mr McCarthy subsequently breached that
further undertaking noted by the Tribunal
and a second set of proceedings were
brought alleging the breach of the further
undertaking.
On 2 June 2008 the Tribunal again
found Mr McCarthy guilty of professional
misconduct for breaching his further
undertaking.

He was publicly reprimanded, fined
$2,500 and ordered to pay the
Commissioner’s costs.
It is stated in Riley (at paragraph 28030)
that:
Fidelity to undertakings given
by a lawyer in the course of
professional practice is thus an
important component of the lawyer’s
professional responsibility and
is directly relevant to the court’s
continuing accreditation of his or her
fitness.

The Commissioner views failure to comply
with an undertaking as a serious breach
of a lawyer’s professional obligations.
Similarly, failure to communicate with this
office, with the Law Society or with the Bar
Association when information is requested
is a serious breach of professional and
statutory duties.

LITIGATION FUNDING
With the contraction of legal aid and few public funds available to support civil
litigation, demand for access to financial support for the conduct of litigation
(“litigation funding”) is growing in Australia at a fast rate. The growth is largely due to
the High Court’s clear approval in Fostif 1 of a high level of funder involvement in the
conduct of funded litigation. As a result of the High Court’s approval commentators
are predicting that an increasing number of corporations will look for external funding
for their litigation 2 and that mass tort litigation will expand considerably.3
There are a number of models for
the provision of litigation funding, all
of which have been used in recent
times. Commercial models for example
include loan based funding, wherein
the funder lends money to a party to
litigation for the purpose of enabling
the litigation to continue. The loan is
usually repayable on completion of the
litigation, with or without interest. Loan
based models may also be fairly small
scale, with loans being made between
related individuals or entities as well
as small scale entrepreneurs entering
the field. Commercial models may also
include insurance based funding, where
the funder insures the party against the
costs and or potential liabilities involved
in litigation and litigation support funding,
which is now the dominant model in the
insolvency sector, and is increasingly
used in civil litigation. At its simplest,
the funding entity provides funds for the
conduct of the litigation and indemnity
against costs orders in the event of a
loss, in exchange for a share of the
proceeds of a victory. There are however
a number of permutations on this model,
including those where the funder does
not indemnify against costs in the event

of a loss, those where the funder assumes
a considerable degree of responsibility
for the conduct of the litigation (generally
seen where the funder acts as a kind of
“promoter” in multiple plaintiff litigation)
and those where the funder also provides
(for a profit or otherwise) other ancillary
services for the litigation such as
investigation services and document and
database management services.
Pooled fund models and hybrid models
are also apparent. In the pooled
fund model, funds are provided by
contributions made by multiple parties,
and usually managed by a central
manager. Hybrid models combine aspects
of the different funding models above,
or use different funding approaches
sequentially. As these models make
clear, there is also considerable variety
in the organisational structures used
by litigation funders. Some are public
companies, listed on the stock exchange,
others are small proprietary companies
providing professional and other business
services.
Litigation funding can bring numerous
social and economic benefits. Commercial
funding for large group plaintiff actions is

an effective market based solution for a
public policy gap, being the lack of cheap
court access or public funding for such
cases. There is no doubt that it allows
people who otherwise couldn’t afford to
claim to seek redress for real, and to them
substantial, losses caused by the actions
of others.
The sophistication of the funder, and
its interest in selecting appropriate and
experienced lawyers and overseeing
their performance, can also provide
a degree of protection for otherwise
unsophisticated litigants. The OLSC’s files
show ample evidence, particularly in the
area of personal injury, of such people
inadvertently choosing unscrupulous and
or ineffective representation, and suffering
a second time as a result.
Access to litigation funding for individual
plaintiffs may help to counterbalance
the taxation advantages available to
corporate defendants. Currently, most
multi-party litigation concerns claims for
damages for personal injuries brought on
behalf of individuals against corporate
defendants. Since the litigation relates
to corporate business activities, the
corporate defendant can claim all litigation

1 [2006] HCA 41
2 See for example: “Business Urged to Think About Funding”, Marcus Priest, Australian Financial Review 8 September 2006.
3 See for example: “High Court Ruling Triggers New Wave of Class Actions”, Marcus Priest, Australian Financial Review, 31 August 2006.
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expenses as a tax deduction, effectively
thereby gaining a publicly funded subsidy.
This may have the effect of magnifying the
disparity between the financial resources
of the parties. Access to a corporate
funder, which can in turn claim deductions
for the cost of the litigation, may help to
facilitate access.
The interpolation of third parties (and
sometimes agents and contractors of those
third parties) into the traditional lawyer/
client relationship however has profound
practical and regulatory implications.
The protections afforded to consumers
through the long established rules of
legal professional conduct and ethics can
be jeopardised as is the integrity of the
judicial process and the court system by
the interpolation of players who are not
bound by traditional duties to the court
and the administration of justice, but who
are nevertheless increasingly actively
managing the process.
For example, where funding is used
for large group claims, it is difficult
to see who the lawyers’ clients are.
Current accountability and disclosure
mechanisms are designed on the “one
or two clients to one lawyer” model, and
could become unworkable on a large
scale. This has been addressed by using
“nominal plaintiffs” in class actions, which
facilitates the conduct of the cases. The
entitlements of those who have retained
the lawyer but are not nominal plaintiffs
are not so clear.
There is considerable scope for the
development of conflicts of interest
between the members of sub-classes in
group litigation. The involvement of a third
party funder may permit claims along the
lines of oppression of minorities where
different sub-classes are involved, since
the funder may be seen to be favouring
the interests of one group over another.
There is also the obvious potential for

conflicts of interest between plaintiff and
funder. In all of these the lawyer will be
caught in the middle.
This leads to the obvious question of who
controls the litigation, particularly where
large groups of unsophisticated plaintiffs
are concerned. The concern is that
funders are actually making the decisions
not the client. This is all the more likely
when the relationship between funder
and law firm has been determined before
plaintiffs are enrolled at all. In these cases
it is highly likely that the lawyers will report
to and take instructions from funders’
representatives. On the other hand, it is
possible that funders will take little interest,
and that the lawyers will effectively be
acting on no one’s instructions in the daily
conduct of the case. This situation is likely
to lead to increased fees, and increased
activity in court.
It is unwieldy to expect a lawyer to consult
and mediate between the requirements
of many class members in conducting
a single litigation. The nominal plaintiff,
however, is often selected more for his
or her lack of assets than for his or her
presence of mind, with the result that it is
often unreasonable to expect this person
to be able to give complex instructions.
This again will tend to push the funder into
the role of giving instructions, or the lawyer
into just doing what he or she thinks best.
Given the risks that funders are taking, it
would be unreasonable to deny them any
input into how the money is spent and the
case conducted. The critical question is
how the balance should be struck.
There is also a potential issue of what
liability might arise between the funder
and the lawyer, especially if the outcome is
not what was required. Who can dismiss
the lawyer? In what circumstances, if any,
should the funder have an action against
the lawyer and or the plaintiff(s) over the
conduct and outcome of the case?

The courts have expressed considerable
concern about the fact that there is no
regulatory framework, which governs the
overall operations of litigation funders.
In response to this concern, one funder
(I.M.F. (Australia) Ltd) has sought and
obtained registration as a provider of
financial services, bringing it within the
purview of ASIC. However, litigation
funding is an activity outside the usual
scope of ASIC’s operations, and ASIC may
not have appropriate skills or resources
to address the non-financial issues. It is
doubtful whether ASIC offers regulatory
supervision which is appropriate to, or
co-extensive with the activities of, litigation
funders.
Noting these problems the Standing
Committee of Attorneys General (SCAG)
is presently working on developing a draft
regulation impact statement outlining
strategies for the regulation of litigation
funding.

OLSC ANNUAL REPORT 2006-2007 – NOW AVAILABLE
The OLSC’s Annual Report for 2006-2007 was
recently tabled in Parliament.
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Overall it has been an extremely busy and productive year for the OLSC:
•

We received 2742 written complaints during 2006-2007 and finalised
3042 complaints, an increase of 450 on the number of complaints
finalised in the previous year.

•

We dealt with 9694 calls from the public on the OLSC Complaints Inquiry
Line, an increase of 1608 calls from the previous year’s tally of 8086.

•

We opened 459 investigations and closed 536 investigations.
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Copies of the 2006-2007 Annual Report can be obtained in hard copy or via
our website at http://infolink/lawlink/olsc/ll_olsc.nsf/pages/OLSC_annualreports

WITHOUT PREJUDICE VIA EMAIL
As indicated in our last issue the OLSC can send out future issues of Without Prejudice via email. If you would like to receive
Without Prejudice via email please contact us at OLSC@agd.nsw.gov.au
Comments? Suggestions? Something you’d like to know more about? Write to the editor, Tahlia Gordon at
tahlia_gordon@agd.nsw.gov.au
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