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Legal Services Commissioner v Keddie [2008]
NSW ADT 185
On 25 June 2008 the Administrative Decisions Tribunal found Russell Walter Keddie guilty of
professional misconduct in respect of two complaints relating to breaches of Part 14 of the Legal
Profession Regulation 2002 and/or breaches of Part 18 of the Workers Compensation Regulation
2003 (“the advertising Regulations”). The Tribunal ordered that Mr Keddie be publicly reprimanded
and fined $10,000. The Tribunal further ordered that Mr Keddie pay the OLSC’s costs of and
incidental to the matter as agreed or assessed.
By information filed in the Tribunal on
3 December 2007 the Commissioner
charged Mr Keddie with two complaints
of breaching the advertising regulations.
The complaints related to advertising on
the Yellow Pages Online directory and the
website www.keddies.com.au.
The following words / phrases were the
subject of the Commissioner’s complaints:
Personal Injury, Workers Compensation,
Public liability, Accredited specialists in
personal injury law, Accident victims,
Glenbrook Trains Disaster, Waterfall train
disaster, Significantly injured persons,
Brain injury cases, Amputees, Serious
/ severe injuries arising form accidents,
Occupiers liability, Catastrophic motor
vehicle accident cases, Medical and
professional claims, Injured or suffering
trauma, Major catastrophic claims,
Workers compensation legislation,
Substantial medical negligence claims
involving cerebral palsy, Birth trauma,
Treatment of injuries, Brain and
serious spinal cord injuries, Workplace
accidents, Comcare, Traumatic brain
injury, Relationships with Illawarra
and Westmead Brain Injury Units,
Polycaethemia induced cerebral insult,
Dust diseases, CTP claims, Idiopathic

pulmonary fibrosis and Sjorgens
syndrome.
In a reply filed on 24 January 2008,
Mr Keddie admitted the allegations
contained in the complaints and admitted
that his breaches of the advertising
regulations constituted professional
misconduct.
In delivering their decision, the Tribunal
found that Mr Keddie’s conduct involved a
‘substantial dereliction of duty’ and a ‘high
degree of negligence’, if not ‘calculated’ or
‘reckless’ (paragraph 94). In considering
penalty, the Tribunal considered that the
most significant feature of Mr Keddie’s
conduct was:
… his failure, despite being notified
of the earlier complaints and being
warned by the Commissioner that he
must take responsibility for complying
with the advertising regulations, to take
reasonable steps to ensure that his
firm was not responsible for any further
breaches of these regulations (paragraph
93)

The Tribunal noted that a reprimand,
even when accompanied by a costs order,
is an insufficient penalty. The Tribunal
thus ordered Mr Keddie be publicly
reprimanded and fined $10,000.

This decision is the second time these
Regulations have been considered by the
Tribunal. In Legal Services Commissioner
v Malouf [2007] NSW ADT 215 the
Tribunal found Gerard Francis Malouf
guilty of professional misconduct relating
to five contraventions of the advertising
Regulations. The five complaints related to
advertising in a variety of media including
the website, www.gmp.net.au, Yellow
Pages Online directory, 2005 Yellow Pages
directory, signage outside the practitioner’s
Ryde office and the Central Coast Express
newspaper. The Tribunal ordered that
Mr Malouf be publicly reprimanded and
that he pay a fine in the sum of $20,000
within three months.
Breaches of the advertising Regulations
are still common. Some practitioners seek
to circumvent the intent of the Regulations
by the use of words and expressions,
which while not offensive in themselves,
may, in context or in combination with
other words, imply personal injury or
work injury legal services. Although most
practitioners comply with the Regulations,
the OLSC is aware that there is a
growing dissatisfaction among complying
practitioners that others are failing to
observe the spirit of the law.

Legal Services Commissioner v Diane Ivy McKern
[2008] NSWADT
The Commissioner commenced proceedings against Ms McKern in 2007 following
investigation of a complaint by a former client in relation to moneys he alleged
were owing to him by the solicitor. As the Commissioner’s office proceeded with its
investigation it became clear that the solicitor owed monies to other clients. By the
time of the commencement of the hearing on 30 June 2008, 21 separate “loans”
to the solicitor totalling in excess of $1 million from 11 individual clients had been
discovered or disclosed.
Before the Tribunal, it was agreed that
20 of those “loans were improvident and
contrary to lenders’ interests by reason of
Ms McKern’s financial position at that time
and her wilful or reckless failure properly
to secure the loans adequately or at all
but she nevertheless accepted the loans
form the lenders without informing them
of these matters and deliberately withheld
them from them”.
It was also admitted that the remaining
“loan” was taken from an estate of
which the solicitor was the executor and
trustee, in breach of trust and without
the knowledge or consent of the minor
beneficiaries of the trust or their parents
or guardians.
In addition to the borrowings from
clients which is contrary to Rule 12 of
the Revised Professional Conduct and
Practice Rules, it was also admitted before
the Tribunal that the solicitor had misled
the Legal Services Commissioner when
she had asserted to him in writing that she
had only ever borrowed money from three
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clients when that was wrong and she
knew it to be wrong.
A second count of misleading was also
admitted. The second count involved the
solicitor misleading a legal practitioner
when he had sought information from her
on behalf of a former client and she failed
to disclose that those moneys had been
used to her own benefit. Additionally
she advised the practitioner that she had
paid moneys into her former client’s bank
account when that was incorrect to the
knowledge of Ms McKern.
An additional two counts dealt with the
solicitor acting with a conflict of interests.
In the first matter it was admitted she
preferred her own interests over the
interests of a client who was elderly
and suffering from ill health and failing
eyesight and was therefore in a particular
position of vulnerability to exploitation by
Ms McKern by reason not only of their
solicitor/client relationship and the trust
and confidence which he reposed in her
but also because of his age and infirmity.

In a second matter, the solicitor created
a conflict of interest between her own
interests and her duty to her clients
and preferred her own interests over
her clients’ interests when, as vendor,
lessor and lessee of a property, she also
acted for the clients as purchaser and
subsequent lessor.
The final count admitted by the solicitor
was her failure to pay superannuation
payments on behalf of 20 staff for a period
commencing on 1 July 2005 until she
ceased practice on 30 June 2007.
In relation to all of the above matters
a finding of professional misconduct
was made and, as a result, the Tribunal
ordered that Ms McKern’s name be struck
from the Roll of lawyers.
The case again reinforces the special
relationship that exists between a solicitor
and a client and the strict obligation of
the solicitor to not take advantage of that
relationship and to act at all times in the
best interests of her clients.

2008 Conference of Regulatory Officers (CORO)
On 12-13 June 2008 the Legal Services Commissioner, and the two Assistant
Commissioners attended the Conference of Regulatory Officers (CORO) in Darwin.
The theme of the conference was “The National Legal Profession – The State of Play.”
This year’s conference featured an array of interesting guest speakers including Bill
Grant, Secretary-General of the Law Council of Australia, Robert Bradshaw, Director,
Legal Policy, Northern Territory Department of Justice and Officer of the Standing
Committee of the Attorneys-General, Fiona Cameron, Policy Manager, Legislation and
Policy and Criminal Law Review Division of the NSW Attorney-General’s Department
and Barbara Bradshaw, Chief Executive Officer, Northern Territory Law Society.
The conference featured two keynote
addresses. The first was delivered by
Richard Ackland, Legal Commentator
and Editor of Justinian who discussed
the power of regulators and the foibles
of many legal practitioners. The second
keynote address was delivered by The
Hon. Justice Dean Mildren RFD, Justice
of the Supreme Court of the Northern
Territory, who spoke about the respective
roles of the judiciary and regulatory
authorities.
In addition to the keynote addresses
the conference featured a session on
Anti-Money Laundering issues conducted
by Paddy Oliver, Director of SSAMM
Management Consultant. He spoke
about how to mitigate risks to the legal
profession. As well as a plenary session on
the Legal Profession Act entitled “where
to from here,” the conference also
included a State-by-State review of the
practical and legislative issues affecting
the regulation of the legal profession as
well as harmonisation initiatives.

Once again this year’s conference ended
on a successful note with participants
reaching agreement about a number
of key issues and the approaches
that should be adopted to achieve
harmonisation of regulatory approaches.
The positions reached included:
1.	Acceptance of the draft National
Guidelines on Continuing
Professional Development. The draft
Guidelines will be circulated to all
jurisdictions with a view to adoption.
2.	Confirmation that the approach we
have taken in NSW in regulating
incorporated legal practices will
be utilised in all jurisdictions
where incorporation is allowed.
This will allow national firms,
which incorporate to face only one
regulatory regime.
3.	Support for a National Disciplinary
Register. The Commissioner agreed
that the OLSC will link our webbased register in NSW to the other

disciplinary registers that exist in
other jurisdictions.
4.	Support for a National Register of
Practitioners. This register will enable
authorities to determine where
practitioners are practising, or eligible
to practise.
5.	Sharing research projects, proposals
and findings. In this regard, the
Commissioner announced that the
OLSC is conducting a research
project in conjunction with Australian
Lawyers’ Alliance on the impact of
lawyer’s advertising;
6.	Commendation of the national
protocols dealing with issues such
as the exchange of information,
trust account investigations, and
fidelity fund arrangements that
were adopted at the CORO 2006 in
Adelaide;
7.	Support for a National Review of
Costs Disclosure, Costs Assessment
and Overcharging Complaints.

Incorporated Legal Practices Research Study –
the self-assessment process is a succesS
The OLSC has recently been involved in a research study with Dr Christine Parker
of the University of Melbourne to assess whether the self-assessment process for
incorporated legal practices (ILPs) is effective and whether the process is leading to
better conduct by ILPs as evidenced by the number of complaints relating to ILPs.
As has been discussed in previous
Without Prejudice newsletters the
OLSC self-assessment process for ILPs
was introduced in 2001 pursuant to
a requirement under section 140(3)
of the Legal Profession Act 2004 that
an ILP must implement and maintain
“appropriate management systems.”
Failure to implement an appropriate
management system may constitute
professional misconduct.
“Appropriate management systems”
are not defined in the Act. Rather than
establishing a “best practice” program
and imposing it on legal practitioners,
the OLSC considered what issues a
management system would need to
address to be appropriate. Ten key
areas or objectives were identified. The
10 objectives are intended to help ILPs
systematise professional ethical conduct.
ILPs use these objectives to conduct a
self-assessment of their practice and rate
themselves on a form provided by the
OLSC as either “Compliant,”
“Non-Compliant” or “Partially Compliant”

on each. Once the ILP has conducted the
self-assessment process and completed
the form it is returned to the OLSC for
consideration.

management systems to ensure good
communication with clients and good
supervision of practice.

Since 2004 all new ILPs have been sent
the self-assessment package and asked
to fill in and return the self-assessment
form. Of the 790 current ILPs, the OLSC
has on file 620 self-assessments plus
documentation from 11 ILPs who were
not required to fill in a self-assessment
form because they provided evidence that
they have been accredited to a quality
management standard for legal practices.
The methodology of the study involved
analysing the 620 self-assessment forms.

The study also tests whether ILPs
that have self-assessed their own
implementation of management systems
do in fact manage themselves better
and have better behaviour than before
they self-assessed as indicated by
lower complaints rates. On average
the complaint rate (average number of
complaints per practitioner per year)
for each ILP after self-assessment was
well under half the complaint rate before
self-assessment. This is a huge drop in
complaints.

The study found that the majority of ILPs
assess themselves to be in compliance
on all ten objectives from their initial
self-assessment (62%). Of the remaining
38%, about half became compliant
within 3 months of the initial selfassessment. ILPs have the highest rates
of self-assessed compliance with trust
accounting obligations and the lowest
rates of self-assessed compliance with

Overall the study shows compelling
evidence that the Australian legislative
approach requiring ILPs to implement
appropriate management systems
combined with the OLSC’s selfassessment regime for encouraging firms
to actually put this into practice makes a
big difference to how well these firms are
managed and lawyer behaviour in these
firms as judged by complaints rates.

Without Prejudice via email
As indicated in our last issue the OLSC can send out future issues of Without Prejudice via email. If you would like to receive
Without Prejudice via email please contact us at OLSC@agd.nsw.gov.au
Comments? Suggestions? Something you’d like to know more about? Write to the editor, Tahlia Gordon at
tahlia_gordon@agd.nsw.gov.au
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