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PRO BONO PUBLICO – WHAT DO WE REALLY MEAN?
By Steve Mark, Legal Services Commissioner (NSW)
We have become aware of late that there is some confusion both within the profession
and the community about the concept of pro bono publico. Pro bono publico literally
means that legal work is done “for the public good.” Pro bono does not include
speculative or reduced fee arrangements. However the Pro Bono Scheme run by
the Law Society of NSW defines pro bono to include work done either free of charge,
speculative basis or at a reduced rate. A similar definition is used by the NSW Bar
Association. I do not hold the same view of pro bono.
In my view pro bono means that work is
performed for the public “without fee.” It
does not mean “at a reduced fee” or “at
a substantially reduced fee.” Pro bono
therefore does not mean speculative or
conditional fee arrangements. I believe
that in a true pro bono arrangement the
practitioner enters into the relationship
with his client with no expectation of
a fee at all. It is my opinion that any
arrangement other that that “without
fee” such as a speculative or conditional
agreements should not be included in the
professional schemes offering pro bono
assistance.
Speculative or reduced fee matters
undoubtedly provide benefits to the
consumer and society. However it would
be preferable to establish separate
schemes offering speculative or reduced
fee arrangements rather than badging
them with the pro bono name.

Litigation run as pro bono presents a
different problem. Where the party with
pro bono representation is successful and
where costs would normally follow the
event, should the losing side be able to
avoid paying the costs of the winner? The
United Kingdom has worked out a way of
addressing this, which is explored in the
following article.

PRO BONO COSTS ORDERS
IN THE U.K. – THE NEW
FRONTIER
On 1 October 2008 new legislation came
into force in the United Kingdom allowing
pro bono lawyers to apply for costs when
they win a case against a party. The
legislation allows the court effectively to
order party/party costs but requires those
costs to be paid into a newly established
charitable foundation whose purpose is to

provide pro bono assistance. This novel
legislation means that pro bono efforts in
the UK can effectively be doubled.
Section 194 of the Legal Services Act
2007 (U.K.) provides that an order may
be made in any proceedings in the Court
of Appeal (Civil Division), the High Court
and the County Court in which a party has
legal representation, all or part of which
was provided free of charge. In deciding
whether to make the order, the court must
have regard to what costs order would
have been made if the party applying for
the order had not been represented pro
bono. The legislation further provides that
the court cannot make an order for more
than the amount which would have been
determined under a conventional costs
order.
The section 194 orders are novel. As
Lord Goldsmith QC, former UK Attorney
General and chairman of the Foundation
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explains, “the orders create a ‘double your
money’ situation for pro bono lawyers.”
They do this firstly by creating a ‘carrot’
for the pro bono lawyer to encourage
settlement or obtain a better settlement
for their client than they might have
obtained previously. If the opposing party
knows it will now face a costs order, it will
have a real incentive to settle the matter.
Secondly, by helping one client, the pro
bono lawyer will assist a second client
because the section 194 order will go to
support pro bono thus allowing another
person to receive support.
The beneficiary of the section 194
order is a newly established registered
charity known as the Access to Justice
Foundation (“the Foundation”). The
Foundation’s role is to receive and
distribute financial resources from
the orders that will ultimately benefit
organisations which help to provide pro
bono assistance. The Foundation is also
able to receive funds by donation.

The Foundation is a cross-profession
initiative backed by the Law Society, Bar
Council, Institute of Legal Executives and
Advice Services Alliance. The aim of this
structure is to provide a single national
body to enable a strategic approach to
facilitate the distribution of funds. It does
not directly fund legal representation in
individual cases but it provides financial
support to organisations which assist
individuals not covered by legal aid. The
Foundation distributes some of the funds
it holds through regional legal support
trusts modelled on the successful example
of the London Legal Support Trust. Other
funds it holds are distributed directly to
the national pro bono organisations.
Since the launch of the Foundation last
October, one section 194 order has been
made and the Foundation has received
some strategic donations from the legal
profession.
Lawyers are now being encouraged
to make the most of the opportunity

that section 194 orders offer. It will be
interesting to see over the next few years
how many section 194 applications are
made.
For further information about sections 194
orders and the Foundation see
www.accesstojusticefoundation.org.uk
What do you think about the legislation?
Do you think it is a good idea? We are
very interested to hear your views. Please
email us your comments at
OLSC@agd.nsw.gov.au
Friday 15 May 2009 is National Pro
Bono Day. To commemorate this
Day PILCH has organised a 5 km
Law Walk around Sydney’s biggest
attractions. PILCH Law Walk for Justice
is a national event raising funds for
all PILCH organisations. Walks will
occur simultaneously in Brisbane and
Melbourne. Further information about
the Walk is available at
http://pilchnsw.org.au/lawwalk.html

2007-2008 ANNUAL REPORT
The OLSC’s Annual Report for 2007-2008 was recently tabled in Parliament.
Once again we have had an extremely busy and productive year:
•

We received 2653 written complaints during 2007-2008. Of these1686 were consumer disputes. We finalised 1544 consumer
disputes during this period.

•

We received 9078 calls from the public on the OLSC Complaints Inquiry Line.

•

We opened 447 and closed 532 investigations.

Copies of the 2007-2008 Annual Report can be obtained in via our website at
http://infolink/lawlink/olsc/ll_olsc.nsf/pages/OLSC_annualreports
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FILE TRANSFERS – PROFESSIONAL COURTESY
Over the past few months we have received a number of complaints from practitioners
about the condition in which files have been transferred to them.
One practitioner wrote to us after he
received a file in such a state of disrepair
that he was forced to spend hours
trawling through the documents putting
them in chronological order because all
of the paperclips and bulldog clips had
apparently been removed from the file.
Another practitioner complained that the
file he received had food and coffee stains
on a number of documents. Others have
complained that documents are provided
unbound and out of any unrecognisable
order. The OLSC is concerned about
such administrative disorganisation and
the clear lack of professional courtesy
demonstrated by these practitioners.
Rule 29 of the New South Wales Revised
Professional Conduct and Practise
Rules (“Practice Rules”) concerns the
transfer of files from one practitioner to
another. Rule 29.2 provides that where
a practitioner’s retainer is terminated
before the completion of the client’s

business, and the client instructs another
practitioner to take over the conduct of the
client’s business,
“the first practitioner must promptly,
on receipt of a direction in writing
from the client, deliver to the second
practitioner all relevant documents to
which the client is entitled and any
information which is necessary for
the proper conduct of the client’s
business, unless the first practitioner
claims a lien over the documents for
unpaid costs.” (emphasis added)
Inherent in this rule is the expectation
that the file will be delivered in an ordered
and professional state. This expectation
is further reinforced in the Statement of
Principles for Rules 25-31A which states
that;
“[i]n all of their dealings with other
practitioners, practitioners should
act with honesty, fairness and

courtesy, and adhere faithfully to their
undertakings, in order to transact
lawfully and competently the business
which they undertake for their clients
in a manner that is consistent with the
public interest.”
Sending a file to a practitioner in a chaotic
state, or with coffee and food stains
littered throughout the documents, is both
discourteous and unprofessional.
I have spoken about the obligation to act
with courtesy on numerous occasions. It
is not only limited to communications but
also to the way in which we interact with
fellow practitioners. The transfer of files
is part of that interaction. As I have said
before, cordial and courteous conduct will
promote a good working environment to
adjudicate disputes without tension and
distress.

CONFERENCE OF REGULATORY OFFICERS (CORO)
In previous editions of Without Prejudice I have discussed the work of the Conference of Regulatory Officers (CORO) which meets
once a year to discuss issues such as harmonising the regulation of incorporated practices, the development of national continuing
professional development guidelines, the development of a national disciplinary register and the development of national regulatory
protocols. CORO’s members include all of the regulators in Australia and New Zealand.
I am pleased to announce that information about CORO including its projects and conferences can now be obtained by accessing
CORO’s new website at www.coro.com.au

RECENT PAPERS / ARTICLES
“BILLING COMPLAINTS – ARE YOU OVERCHARGING?”,
BEST BILLING PRACTICE SEMINAR, TUESDAY 24 MARCH 2009
On 24 March 2009 the Commissioner
presented a paper to the Lexis/Nexis Best
Billing Practice Seminar at the Radisson
Plaza Hotel in Sydney. The paper
discussed the inadequacies of the current
costs disclosure, costs assessment and
complaints system in New South Wales
and suggested how these inadequacies
can be overcome. Suggestions include;

•

•

•

limiting the fees chargeable
in personal injury matters to a
maximum of 50% of the net amount
recovered (as has been introduced in
Queensland in 2003);
extending the operation of the present
limitations on personal injury costs to
claims in excess of $100,000;
establishing a court to deal

specifically with costs disputes (as
has been done in Victoria) and;
•

introducing legislation to enable
complaints to be made against
law firms in addition to individual
practitioners.

A copy of this paper is available on the
OLSC’s website at
http://www.lawlink.nsw.gov.au/olsc

“THE OFFICE OF THE LEGAL SERVICES COMMISSIONER – CONSUMER PROTECTION”,
ARTICLE BY THE LEGAL SERVICES COMMISSIONER, PUBLISHED IN PRECEDENT,
THE BI-MONTHLY JOURNAL OF THE AUSTRALIAN LAWYERS ALLIANCE, ISSUE 90,
JAN/FEB 2009
The Commissioner wrote an article detailing the functions of the OLSC and its role in consumer protection. The article discusses the
protective jurisdiction of the OLSC and outlines general information about how to make a complaint as well as how complaints are
resolved by the OLSC.
A copy of this article is available on the OLSC’s website at http://www.lawlink.nsw.gov.au/olsc

WITHOUT PREJUDICE VIA EMAIL
As indicated in our last issue the OLSC can send out future issues of Without Prejudice via email. If you would like to receive
Without Prejudice via email please contact us at OLSC@agd.nsw.gov.au
Comments? Suggestions? Something you’d like to know more about? Write to the editor, Tahlia Gordon at
Tahlia_Gordon@agd.nsw.gov.au
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