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ETHICAL OBLIGATIONS OF LEGAL PRACTITIONERS
By Steve Mark, Legal Services Commissioner (NSW)
Over the past 12 months I have presented a number of hypotheticals to the legal
profession, law students, academics and members of the general public on a variety
of issues relating to ethics and the practice of law. This format is chosen on purpose;
hypotheticals allow both the audience and the presenter to explore issues in a
proactive and interactive environment. I have found the hypothetical structure to be
particularly useful in a number of ways.
Firstly, hypotheticals allow the audience
to participate and explore their views in
a non-intrusive and non-judgemental
environment. Participants are encouraged
to speak freely and voice their views.
Secondly, hypotheticals allow presenters
to gauge the level of understanding as
well as opinions about the topic being
discussed. I thoroughly enjoy presenting
hypotheticals for this very reason. I
have been able to gain a better insight
into the views of the profession and the
general public about issues related to
legal practice. I have been able to have a
constructive and very informative dialogue
with people about their experiences and
their concerns.
The ongoing dialogue from practitioners
regarding the subject of ethics in response
to the hypotheticals posed suggests that

there are some emerging misconceptions
and confusion as to the obligations of legal
practitioners.
One of the most frequent misconceptions
that arises in these hypotheticals, much
to my dismay, relates to the ethical
obligations of legal practitioners. That is,
some legal practitioners continue to hold
the view that the primary ethical obligation
of a legal practitioner is to his/her client.
This could not be further from the truth –
at least in Australia.
In Australia, the primary ethical obligation
of a legal practitioner is to the Court
and the administration of justice. This
obligation stands over and above all
other ethical duties: Giannarelli v Wraith
(1988) 165 CLR 543; Rule 3.1 Australian
Solicitors Conduct Rules May 2010.

Legal practitioners have long been
characterised as officers of the Court,
and where there is a conflict between
a practitioner’s duty to the Court and
their ethical obligation to their client
the duty to the Court must prevail. The
practitioner’s primary concern is the
administration of justice and upholding
the ethical standards of the profession:
Rondel v Worsley [1969] 1 AC 191.
Where a practitioner’s actions conflict with
their duty as an officer of the Court and
interfere with the administration of justice,
the practitioner may be held in contempt.1
Inherent to the duty to the Court is a duty
to the community through high ethical
standards and duty to uphold the law. This
is a duty owed to society as a whole.
1 Ex parte Bellanto [1963] NSWR 1556 at
1554-6.
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The duty to the Court stipulates that as
officers of the Court, legal practitioners
must act in a certain way. Legal
practitioners must not only obey the
law but must also ensure the efficient
and proper administration of justice:
Myers v Elman [1940] AC 282. This
duty also stipulates that, as officers of
the Court, legal practitioners have an
obligation to seek to improve the law
and the administration of justice. These
duties, which are enshrined in conduct
rules and have been reinforced by the
Courts, provide that legal practitioners
must not mislead the Court: New South
Wales Bar Association v Thomas [No.
2] (1989) 18 NSWLR 193 and must act
with competence, honesty and courtesy
towards other legal practitioners, parties
and witnesses: New South Wales Bar
Association v Livesey [1982] 2 NSWLR
231. The duty to the Court also requires
that legal practitioners are independent
(free from personal bias), frank in their
responses and disclosures to the Court
and diligent in their observance of
undertakings given to the Court or their
opponents.2 The duty not to withhold
relevant law even where it may go against
a client’s case reinforces the inherent role
of legal practitioners to act as officers of
the Court.3

2 See for example Statement of Principles for
Rules 17-24, Revised Professional Conduct
and Practice Rules 1995 (NSW).
3 Rule A25 Revised Professional Conduct and
Practice Rules 1995 (NSW), Rule 25 New
South Wales Barristers Rules.
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In addition to the duty to the Court legal
practitioners also have a duty to their
client. This duty is said to arise because
it places the legal practitioner in a
fiduciary relationship with their client.
Legal practitioners stand in a fiduciary
relationship to their clients, as agents
and as providers of legal advice. They
are therefore all subject to certain duties
arising out of this relationship: Hospital
Products Limited v United States Surgical
Corp (1984) 156 CLR 4.
As a fiduciary, legal practitioners must not
place themselves in a position where their
own interests conflict with that of their
client’s, the beneficiary. Legal practitioners
must not profit from their position at the
expense of their client. As a fiduciary,
legal practitioners owe undivided loyalty
to their client, the beneficiary, not to
place themselves in a position where their
duty towards their client conflicts with
a duty that they owe to another client.
A consequence of this duty is that legal
practitioners must make available to their
client all the information that is relevant to
their client’s affairs. In advancing a client’s
case, practitioners should not engage
in, or assist in conduct that is intended
to subvert the administration of justice,
is an abuse of process or is unlawful.
Lastly, legal practitioners owe a duty
of confidentiality to their client, arising
from the fiduciary relationship. As a
fiduciary, legal practitioners must only use
information obtained in confidence from
their client for the benefit of their client
and they must not use the information for
their own advantage, or for the benefit of
any other person.

Legal practitioners also have a duty
of courtesy to opponents and third
parties. The duty to opponents and third
parties requires legal practitioners to act
honestly and fairly and in a manner that
is consistent with the public interest.
Practitioners must adhere faithfully to
any undertakings they give to ensure that
they act lawfully and competently while
representing their client’s interests. The
duty to opponents and third parties also
require legal practitioners to be courteous
in all of their dealings in the course of
their practice and not compromise their
integrity and professional independence.4
These duties as stated above are
enshrined in the common law and form
the basis of codes of conduct to which
legal practitioners must abide. These
codes of conduct such as the New South
Wales Barristers Rules (NSW Barrister’s
Rules) and the Revised Professional
Conduct and Practice Rules 1995 (NSW)
(NSW Solicitor’s Rules) are said to provide
legal practitioners with a comprehensive
set of rules within which to practice
ethically.

4 See for example Statement of Principles for
Rules 32-36, Revised Professional Conduct
and Practice Rules 1995 (NSW).

AROUND THE GLOBE
THE UNITED KINGDOM
In the last issue of Without Prejudice
(April 2011) we reported that the delivery
of legal services in the United Kingdom
is taking on new and innovative forms
with the recent merger of QualitySolicitors
and one of the largest newsagents.
This edition sees another innovative
partnership with Co-Operative Legal
Services (CLS), a national law firm in the
United Kingdom and the Co-operative
Financial Services (CFS).
The arrangement sees CLS offering
face-to-face legal services combined with
financial services advice through three
braches of the Britannia and Co-Operative
bank in Bristol. The pilot is offering free
legal advice to people who “drop in” and
to those who want an appointment. If
the pilot is successful, it could see CLS
delivering legal services throughout 350
branches of the bank. The results of the
pilot will be used to plan CLS’ foray into
alterative business structures.

THE UNITED STATES
The latest prototype of legal service
delivery in the United States is drawing
attention and mixed responses from the

American legal community. Shpoonkle,
at www.shpoonkle.com, the creation of
law graduate Robert Niznik, is a free
online reverse auction for legal services.
Attorneys, mediators and arbitrators
can bid on legal requests posted by
potential clients who submit details of
their cases through the website. Legal
practitioners and clients must register to
gain membership before they can use the
Shpoonkle website. While membership is
currently free, it is anticipated that legal
practitioners will pay for membership with
the website.
Shpoonkle was created to allow clients
to find affordable legal services using
the reverse auction model, which sees
legal practitioners competitively bidding
the lowest price they will charge for
the particular service. Clients are then
able to peruse the bids that have been
entered and correspond with practitioners
before deciding whether they will accept
a bid. The website aims to provide a
user-friendly and accessible model to
encourage potential clients to feel more
confident in seeking legal help.
The website states that users should not
be concerned about confidentiality, as
the details of cases submitted through

Shpoonkle are only accessible by
practitioners who have been verified
as registered members of the relevant
State Bar.5 The website also allows
users to submit open questions to legal
practitioners. Concerns have been raised
within the legal community that reverse
auction sites for legal services will damage
the integrity of the legal profession.6
Online reverse auctions for legal services
have emerged over the past few years in
the United States but most have failed
to succeed, including Tip-Mart and
LawyerQuotesFast.com (also known as
LawyersForLess.com). In an age where
consumers are increasingly engaging in
online services to find competitive rates
and prices, websites such as Shpoonkle
may prove popular. Whether these reverse
auctions will become a viable model
within the legal profession remains to
be seen. We wonder how soon it will be
until this type of service emerges within
Australia.

5 Shpoonkle, last accessed on 1 July 2011 at
[http://www.shpoonkle.com/clientfaqs].
6 American Bar Association, ‘As Law Student
Readies Reverse Auction SIte, Law Bloggers
React to ‘eBay’ of Lawyering”, 14 March
2011 American Bar Association Journal.

RECENT PAPERS/ARTICLES/SEMINARS
ETHICS SEMINARS IN FULFILMENT OF RULE 42 OF THE REVISED PROFESSIONAL
CONDUCT AND PRACTICE RULES 1995 (NSW)
During May and June the Commissioner, the Assistant Commissioner (Legal) and the Research and Projects Manager have presented
numerous ethics and professional responsibility seminars to practitioners in fulfilment of the requirements under Rule 42 of the
Revised Professional Conduct and Practice Rules 1995 (NSW). Seminars were delivered to a range of organisations including law
firms, in-house legal departments at organisations, regional law societies and government organisations.

LAW WEEK 2011 – PILCH WALK FOR JUSTICE
On 16 May 2011 staff from the OLSC
took part in a 5km walk celebrating
public interest and pro bono law
practice. The walk commenced at
Archibald Fountain, around Mrs
Macquarie’s Chair and ended at Martin
Place in the CBD. “Team OLSC”
completed the walk in good time and
were pleased to have participated in
this worthwhile cause.
Participating in this year’s Walk For
Justice together with Team OLSC
was the Attorney General of New
South Wales, The Hon. Greg Smith,
The Hon. Robert McClelland, Mr
Stuart Westgarth, the President of the
Law Society of NSW, John Pinnock,
Executive Director of PILCH as well as a
number of judges from various NSW Courts, partners and employees of law firms as well as members of social justice organisations
and the Department of Attorney General and Justice in NSW.
The Walk for Justice, now in its fourth year, raises much needed funds for PILCH organisations and their various legal assistance
schemes in Victoria, New South Wales and Queensland. Last year’s Law Walk in Sydney raised over $11,500 for PILCH work.

WITHOUT PREJUDICE VIA EMAIL
As indicated in previous issues the OLSC can send out future issues of Without Prejudice to you via email. If you would like to
receive Without Prejudice electronically please contact us at OLSC@agd.nsw.gov.au
Comments ? Suggestions ? Something you’d like to know more about ? Write to the editor Tahlia Gordon at
Tahlia_Gordon@agd.nsw.gov.au
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