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SOLICITORS’ UNDERTAKINGS
By Steve Mark, Legal Services Commissioner (NSW)
The use of undertakings is common amongst legal practitioners. Undertakings are
used for example, to facilitate the transfer of files from one practitioner to another or
where third party service providers are engaged on behalf of a client. Undertakings
are also used by legal practitioners before the Courts. Although a useful mechanism
to ensure action or inaction, undertakings can be subject to misuse. Failure to comply
with an undertaking can lead to an array of consequences. Breach of an undertaking
or failure to fulfil an undertaking to a court can constitute contempt of court. Breach of
an undertaking or failure to fulfil an undertaking can constitute a breach of contract.
Lastly, breach of an undertaking or failure to fulfil an undertaking can amount to
unsatisfactory professional conduct or professional misconduct. It is the latter which
this article addresses.
In New South Wales there are two
specific conduct rules in relation to
undertakings. Rule 26 of the Revised
Professional Conduct and Practice Rules
1995 (Solicitors’ Rules) provides that
a practitioner who communicates with
another party in the conduct of legal
practice in terms which expressly, or by
implication constitute an undertaking
on the part of the practitioner “must
honour the undertaking so given strictly in
accordance with its terms, and within the
time promised, or, if no precise time limit
is specified, within a reasonable time”.
This conduct rule relates to undertakings
between fellow practitioners.

client, and for the purposes of the client’s
business, communicates with a third
party orally, or in writing, in terms which,
expressly, or by necessary implication,
constitute an undertaking on the part of
the practitioner to ensure the performance
of some action or obligation, in
circumstances where it might reasonably
be expected that the third party will rely on
it, must honour the undertaking so given
strictly in accordance with its terms, and
within the time promised (if any) or within
a reasonable time”. This conduct rule is
different to Rule 26 in that it relates to
undertakings between legal practitioners
and third parties.

Rule 33 of the Solicitors’ Rules further
provides that “a legal practitioner who in
the course of providing legal services to a

The breach of an undertaking given by
a legal practitioner who in the course
of his/her practice is regarded by the

courts, regulators and the profession as a
very serious matter. This is because the
concept of an undertaking represents the
essence of professionalism and fitness
to practice. As Wylie J in Countrywide
Banking Corporation Ltd v Kingston
commented:
“…to excuse the defendant from
performance would…seriously
undermine the justifiable claims of
the legal profession to standards of
integrity and honourable conduct in
which both the profession and the
public have constantly to rely.” [1990]
1 NZLR 629 at 640.
Courts have thus taken a particularly
strong stance against legal practitioners
and undertakings. In Law Society of
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New South Wales v Waterhouse [2002]
NSWADT 204, the undertaking breached
by the respondent solicitor was to deliver
a certificate of title to another solicitor.
The Tribunal noted some mitigating
circumstances relating to the undertaking
itself, in view of which it made a finding of
unsatisfactory professional misconduct and
imposed a fine of $2,000. In Law Society of
New South Wales v Hinde [2005] NSWADT
199, the respondent solicitor failed over
a period of three years to comply with an
undertaking given at the settlement of a
sale of land to pay the commission owing
to the estate agent involved in the sale. The
Tribunal made a finding of professional

misconduct and imposed as penalty both a
reprimand and a fine of $3,000.
The OLSC urges all legal practitioners
to carefully consider when and how
an undertaking is used. Courts closely
scrutinise the wording of an undertaking.
The use of the word “undertaking” is not
considered essential. Therefore, a legal
practitioner who has accepted an obligation
in his capacity as a legal practitioner
may have given an undertaking without
expressly stating so. In order to determine
whether or not a legal practitioner’s promise
amounts to an undertaking the court will
look at the scope of the promise, whether
or not it is personal and the language of the

promise. Legal practitioners should thus
ensure that undertakings are expressed in
clear, precise and unambiguous terms.
A legal practitioner who gives an
undertaking on behalf of a client should
make it clear that s/he is not personally
liable for the performance of the
undertaking. If a legal practitioner proposes
to give a personal undertaking, s/he should
only do so if fulfilling the undertaking is in
his/her control. A legal practitioner should
not therefore give an undertaking to file
documents in court if the legal practitioner
cannot do so. Lastly, a legal practitioner
should take great care in accepting
undertakings that lack clarity.

THE LEGAL PRACTICE MANAGEMENT AND AUDIT SYSTEM (LPMAS)
The Legal Practice Management and
Audit System (LPMAS) project, informally
known as the “Portal Project”, is in the final
stages of user acceptance testing. It is
expected that the resulting application will
be rolled out within the Office of the Legal
Services Commissioner (OLSC) by the end
of November 2010, with a launch to the
profession and other external stakeholders
to follow in early 2011.

•

•

a function to automate aspects of the
OLSC’s self assessment and audit
processes; and

What is LPMAS?

•

LPMAS is a web based application which
automates a large number of manual
processes within our Office and additionally
comprises:

a comprehensive set of operational and
management reporting tools.

The data which populates LPMAS comes
from five main sources:

•

an easily searchable and maintainable
database of legal practices (both
incorporated and traditionally
structured);

•

a function to aid in information
exchange between the OLSC and
other stakeholders including legal
practitioners and practices, the
Law Society of NSW and interstate
regulators;

•

a facility to merge legal practice
data, legal practitioner data, OLSC
complaints data, Law Society
complaints data and information
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from the public Disciplinary Register,
thereby allowing more effective and
comprehensive reporting and risk
profiling by the OLSC;
an information and educational
repository to support legal practices in
improving their management systems;

1.	the Law Society of NSW Registry and
Professional Standards Department
– this includes basic identifying
information such as practising
certificate number and mailing
address as well as more sophisticated
trust accounting and complaint
information;
2.	the OLSC’s Complaints Tracking
System (CTS) – CTS is used to track
all complaints received by this Office,
including those which are referred to
the Law Society as our co-regulator;

3.	the public Disciplinary Register – this
is a web based register of public
disciplinary findings in the jurisdiction,
maintained by the OLSC as per our
statutory obligation;
4.	the OLSC Conduct Register – this is
an internal database which is used
to record “private” conduct findings.
For example, our Office has a policy
of issuing Cost Disclosure warnings
in certain circumstances and we
require the practitioner to make an
undertaking to this Office to comply
with his or her obligations in future;
and,
5.	relevant information which is not
drawn from one of the above sources
and which is entered by users directly
into the application.
The data in LPMAS is automatically
refreshed nightly, but can also be refreshed
on demand. The nightly refresh process
includes the dispatch of a parcel of
information from LPMAS to the Law Society
for use in their existing legacy systems.
LPMAS has four main areas of functionality,
known as modules. Each module is
interrelated and interdependent but has a
distinct focus.

THE LEGAL PRACTICE MANAGEMENT AND AUDIT SYSTEM (LPMAS) continued
Module 1 – Self Assessment
This module automates our current, paperbased self assessment process which legal
practitioner directors of incorporated legal
practices (ILPs) are required to complete.
A template for this self assessment – which
sets out example issues to consider in ten
key areas is provided by the OLSC in the
form of a questionnaire.
This module will allow us to automate
the submission and appraisal of the
questionnaire. The LPMAS allows
customisation of this questionnaire to
the circumstances of a particular firm.
For example, if a practitioner’s firm does
not have a trust account, the issues for
consideration under “commandment”
ten (trust accounting) fall away so their
questionnaire will address only nine key
elements. Similarly, if we are aware that a
firm works exclusively in the area of family
law, or does not conduct litigious matters,
we can appropriately tailor the examples for
consideration to their circumstances.
A customised, self assessment
questionnaire, once published, will be
accessible to legal practitioner directors
via our internet portal. The combination
of customisation, 24/7 remote access and
appropriate training, help text and ongoing
support will significantly increase the
useability, relevance and efficiency of the
self assessment process, thereby reducing
the regulatory burden on practitioners.
Similarly, the administrative tasks
associated with processing the completed
self assessment questionnaires at the OLSC
are almost eliminated.
The electronic submission of
questionnaires, as well as their online

appraisal by OLSC staff, will enable
us to capture compliance information
electronically, facilitating centralised
storage of and access to the data, as well
as allowing the data to be used in other
LPMAS modules.

In this way, the OLSC seeks to proactively
respond to what may be understood
as lead indicators of potential noncompliance, rather than lag indicators of
non-compliance (typically, the receipt of
complaints).

Module 2 – Audit

Regulating a diverse and disparate
population with limited resources is the
core challenge of any regulator. The
regulatory experience of this Office is that
the majority of the practising population
complies with its professional obligations
with little to no regulatory intervention.
It is instead a minority (and often a known
minority) who generate the majority of
complaints and who are responsible for
lion’s share of compliance breaches.

This module allows for the electronic
tracking of the audit process within the
Office from the initiation of the Audit
Recommendation and its approval by the
Commissioner, through the scheduling of
audit visits, to the approval and publication
(to the practice the subject of the audit)
of the final Audit Report. It acts as both a
workflow management tool and a document
repository where key audit documents are
stored centrally and securely.

Module 3 – Data “mining”
For the first time, all available practice,
practitioner and complaints data will be
accessed electronically through a single
gateway. This data, once “warehoused”
together, can be interrogated (“mined”)
via a number of powerful search tools.
Standard or ad hoc reporting can be done
on the information within LPMAS easily,
rapidly and with a high degree of accuracy.

Module 4- Risk Profiling
The underlying assumption behind the
OLSC’s understanding of risk profiling is
that there are factors which exist prior
to a risk occurring that are reasonably
foreseeable and, if identified and treated
early, will reduce the likelihood of the risk
from occurring. In our context, the “risk”
is a breach of the Act, the Rules or the
Regulations.

There is a finite number of audits which
can feasibly conducted in a year.
At present, all of our audit targets are
identified reactively. That is to say, we
initiate an audit of a practice after the
occurrence of a “trigger event”, like the
receipt of a certain number of complaints
or upon the referral of the chief trust
account inspector, which suggests that
appropriate management systems may not
be in place.
With the introduction of LPMAS, we hope
to steadily increase the proportion of audit
targets which are identified proactively.
The impact of this will be twofold. Firstly,
our limited resources can be deployed
efficiently where they are most needed
and secondly (but most importantly) our
early and targeted intervention in “at
risk” practices will hopefully reduce both
the number and severity of compliance
breaches and practice failures by treating
their preconditions.

RECENT PAPERS/ARTICLES/SEMINARS
CPD SEMINAR VIA ASYNCHRONOUS
VIDEOCONFERENCING TECHNOLOGY
TO RURAL LAWYERS, 19 AUGUST,
SYDNEY
On 19 August the Commissioner
participated in a trial research project
being run by the University of New
England concerning access to rural
lawyers. The Commissioner was asked
to present a CPD Seminar on Ethics
and Professional Responsibility via
asynchronous videoconferencing
technology in Sydney to rural lawyers
in Armidale. The asynchronous
delivery method, which entailed the
Commissioner speaking to a television
monitor of his audience is being trialled
as a possible way to better serve
the CPD needs of rural and regional
practitioners.

NSW LAW SOCIETY GOVERNMENT
SOLICITORS CLE, 1 SEPTEMBER,
SYDNEY
On 1 September the Commissioner
presented a paper to the NSW
Law Society Government Solicitors
Conference on the ethical and
professional issues for government
lawyers. The Commissioner discussed
the concept of a profession and
professionalism as well as the duties of
legal practitioners. The Commissioner
also discussed the New South

Wales Model Litigant Policy and the
obligations that Policy places on
government lawyers.

JUDICIAL TRAINING PROGRAM,
UNIVERSITY OF NEW SOUTH WALES,
14 OCTOBER, SYDNEY
On 14 October the Commissioner
presented a seminar for a delegation
of judges from Thailand’s Courts of
Justices part of their Judicial Training
Program. The Commissioner spoke
about the OLSC and its purpose as
well as about the complaints process
in relation to legal practitioners in
Australia.

ETHICS SEMINARS IN FULFILLMENT
OF RULE 42 OF THE REVISED
PROFESSIONAL CONDUCT AND
PRACTICE RULES 1995.
Over the last few months the
Commissioner and the Assistant
Commissioner (Legal) have presented
numerous ethics and professional
responsibility seminars to practitioners
in fulfilment of the requirements under
Rule 42 of the Revised Professional
Conduct and Practice Rules 1995.
Seminars were delivered to a range
of organisations including law firms,
in-house legal departments at
organisations, regional law societies
and government organisations.

THE CONFERENCE OF
REGULATORY OFFICERS 2010
On 26-27 August the Commissioner, the
Assistant Commissioner (Legal) and the
Research & Projects Coordinator attended
the 2010 Conference of Regulatory
Officers (CORO) in Melbourne, Victoria.
The theme of this year’s conference
was “Local, National, Global: Crossing
Boundaries”. The Conference focused
on the National Legal Profession Reform
Project as well as topics that are currently
relevant to legal practice domestically
and internationally such as suitability and
fitness to practice as a legal practitioner
and continuing legal education. The
Conference also featured a session on
legal process outsourcing.
Once again the Conference provided a
valuable opportunity for regulators and
professional associations around Australia
to discuss our practices, policies and
procedures in relation to the regulation
of the Legal Profession. We were able
to explore emerging issues and share
experiences with one another. The
Conference was a great success and we
are looking forward to CORO 2011 which
will be held in Sydney.
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